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Menor andum dated April 26, 1999,
from Stephen D. Potts, D rector,
to Designated Agency Ethics Oficials
Regar di ng Recusal Obligation
and Screeni ng Arrangenents

This nmenorandum reviews the obligation of executive branch
enpl oyees to refrain fromparticipation in an official capacity in
certain matters. It also provides sone practical tips on advising
enpl oyees about their recusals and the screening arrangenents that
may be used to help ensure that a conmtnent to recuse is carried
out effectively.

As a legal term "recuse" originally had application in the
context of judges who were disqualified fromacting in a particul ar
case because of interest or prejudice.® In recent years, the term
"recuse" has gained currency outside of the judiciary and has been
used in connection with the prohibition on participation by
executive branch enployees in an official capacity in certain
matters covered either by the crimnal conflict of interest statute
or by the adm nistrative inpartiality standard. The termis often
used |oosely and given a variety of neanings including the
i ntention, commtnent, decision, agreenent, notice, or announcenent
that an enployee will not participate in a certain CGovernnenta
matter. The term "recusal" has been used to mean the act of not
participating in a matter as well as the witten docunentation of
one's intent not to act.

As used in this nmenorandum "recuse" neans to refrain from
participation in an official act. As used here, the term"recuse"
does not nean that an enployee is disqualified in the sense that
the enpl oyee i s i ncapacitated or deprived of the power or authority

! Webster’s Third New I nternational Dictionary, for exanple,
states that "recuse" neans "to disqualify (oneself) as a judge in
a particular case" and defines "disqualify" as "to deprive of
power, right or privilege." Black’'s Law Di ctionary, which does not
contain an entry for "recuse," defines "disqualify" as "to divest
or deprive of qualifications; to incapacitate; to render ineligible
or unfit; as, in speaking of the "disqualification of a judge by
reason of his interest in the case . . . ." The xford English
Dictionary defines "recuse" as "[to] object to (a judge) as
prejudi ced" and "to recuse to do sonething."
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to take a particular action. What is required is that an enpl oyee
avoid any official involvenent in a covered matter.?

RECUSAL

Under 18 U. S.C § 208, an enployee is prohibited from
participating personally and substantially in any particular matter
that woul d have a direct and predictable effect upon an enpl oyee's
own financial interest or upon the financial interests of other
persons or organizations specifically designated in the statute.
Adherence to the statute is acconplished by not participating in
the particular matter.

Under 5 C F. R § 2635.502, an enpl oyee is required to consi der
whet her the enpl oyee's inpartiality would reasonably be questi oned
if the enployee were to participate in a particular matter
i nvol ving specific parties where persons, with certain personal or
busi ness relationships with the enployee are involved. If the
enpl oyee determ nes that a reasonable person would question the
enpl oyee's inpartiality, or if the agency determnes that there is
an appear ance concern, then the enpl oyee shoul d not participate in
the matter unl ess he or she has infornmed t he agency desi gnee of the
appearance question and received authorization from the agency.
O herwi se an enployee "shall not participate" in the matter as
provi ded under 5 C F. R 8 2635.502(e). Adherence to the regulation
is acconplished by not participating in the particular matter
i nvol ving specific parties.

Enpl oyees shoul d utilize the section 2635. 502 process whenever
they are concerned that circunstances not specifically describedin
section 2635.502 would raise a question regarding their
inpartiality, as provided for in 5 CF.R 8 2635.502(a)(2). For
exanple, if an enpl oyee believes that a personal friendship, or a
pr of essi onal , soci al , political or other association not
specifically treated as a covered relationship, nmay raise an
appearance question, then the enployee should use the section
2635. 502 process to resolve the question. |f the enpl oyee does use
this process and does make a commtnent to recuse, then that
commtnment is binding and nust be observed. Although using the
procedures provided for in 5 CF. R 8 2635.502 is encouraged and
recusal nay be appropriate in certain situations not expressly
identified in the regul ati on, enployees should keep in mnd that

2 For those of you who counsel enployees who may not fully
appreci ate the neaning of the term"recuse,"” here is sonething you
could share with them An enpl oyee should refrain, abstain,
refuse, relinquish, forbear, forgo, hold off, keep away, give up,
decl i ne, desist, discontinue, end, cancel, close, quit, term nate,
stop, halt, cease, drop, stay away, shun, avoid participation in
the matter before himor her. |In other words, just don’'t do it.
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t hey have a responsibility to act on matters that are within the
scope of their duties whenever they are not disqualified by
conflicts or appearance concerns.

NOTI FI CATI ON AND DOCUNMENTATI ON

An enployee who is prohibited from participating in a
particular matter under 18 U S.C. 8§ 208, or who chooses or is
directed not to participate in a particular matter involving
specific parties under 5 CF.R 8 2635.502, generally is not
required to provide notice of the intention not to participate.
Nevert hel ess, an enpl oyee who becones aware of the need to recuse
under either the conflicts statute or the appearance standard
shoul d notify the person responsi bl e for the assignnent so that the
matt er can be reassi gned or the enpl oyee can be assi gned el sewhere.
The enployee should provide appropriate oral or witten
notification to a supervisor or other appropriate official or to
col | eagues so that they will be aware of the matters fromwhich he
or she intends to recuse and possibly be of sonme assistance in
screening the enployee from those mtters. See 5 CFR
88 2635.402(c)(1) and 2635.502(e)(1). If the enployee is
responsi bl e for his or her own assi gnnent, the enpl oyee shoul d t ake
the steps necessary to ensure that he or she does not participate
in the matter.

In sone cases, an enployee nmay be required to docunent a
commtnment to recuse. A commtnent to recuse that is within the
scope of the ethics agreenent provisions of 5 C.F. R 88 2634.801-
2634. 805 nust be docunented as provided under those regul ations.
In addition, an enployee may be required by an agency ethics
official or a supervisor to docunent a conmtnent to recuse. See
5 CF. R 88 2635.402(c)(2) and 2635.502(e)(2). O course, an
enpl oyee may el ect to docunent a commtnent to recuse by providing
witten notice to a supervisor or other appropriate official.
Docunent ati on, whet her or not required, provides greater protection
both for the individual enployee and the agency with regard to the
scope and terns of the commtnent to recuse.

| MPLEMENTATI ON

The obligation to recuse when necessary, and to ensure that
such a recusal is observed, always remains the personal
responsibility of the individual enployee. Ethics officials,
however, can and do provide useful advice to enployees as to the
nature of their obligation and as to the neans of achieving
effective inplenentation through arrangenents to prevent covered
matters from com ng before an enpl oyee. Such arrangenents are
sonetinmes referred to as "screening arrangenents.”
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Advi ce

A good inplenmentation process within an agency begins with
accurate and adequate advice to an enpl oyee regardi ng the scope of
an enployee's obligation to recuse. The following are sone
practical tips to consider whenever providing advice to enpl oyees
in connection with their conmtnents to recuse.

® Enpl oyees shoul d understand the kinds of matters in which
they nmust not participate and those in which they should consider
not participating. Enployees often may not appreciate the neaning
of technical ternms such as "particular matter" or "particular
matter involving specific parties"” or the differences between the
requi renents of section 208 and section 2635.502. It is useful to
provi de rel evant exanples that will illustrate the kinds of natters
t hat woul d be covered.

® Enpl oyees should understand when they nust stay out of a
particular matter. | nvol venrent in prelimnary discussions, in
interimevaluations, in reviewor approval at internediate | evels,
or in supervision of subordinates working on a matter may be
per sonal and substanti al participation requiring recusal.
Enpl oyees should understand that many other degrees of
participation short of primary responsibility or final approva
could require recusal

® Enpl oyees shoul d be aware that not only their own i nterests,
but al so those of certain other persons, nust be kept in mnd when

considering whether recusal 1is required. It is especially
i nportant that enpl oyees be aware of the interests of others that
will disqualify them by statute from acting, as well as the

busi ness and personal relationships that are covered by the
inpartiality standard.

® Enpl oyees shoul d understand that they are al ways personally
responsible for ensuring that a comnmtnent or a requirenent to
recuse is fulfilled. That responsibility does not shift to sone
ot her person who nmay be involved in the process such as a staff
menber or special assistant, an ethics official who provides
advice, or an individual who screens matters fromthe enpl oyee.

® Enpl oyees who reduce to witing anintent to recuse and |i st
specific interests that will trigger recusal should understand the
continuing need to update that docunent whenever rel evant changes
occur such as a change in the conflicting interest, a change in
duties or work assignnents, a pronotion or other change in
position. Changes such as acquisition of a new asset or changes
relating to a spouse's enploynent nmay also affect a recusal. For
exanple, if a spouse has clients who have matters that may cone
before the enployee and those clients are identified in a witten
recusal docunent, that list should be regularly updated. In sone
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situations, changes may be so significant that a commtnent to
recuse is no longer a viable renedy. For exanple, a corporation in
whi ch an enpl oyee owns stock may increase its activity with the
Governnent to such an extent as to require frequent abstention from
matters critical to the performance of the enpl oyee's duties. Sone
other renedial action may then be necessary to deal with the
potential conflict.

® Enpl oyees shoul d understand the continuing need to be alert
to situations in which recusal nay be necessary. Enpl oyees should
not have the i npression that recusal is acconplished sinply because
t he necessary paperwork or docunentation has been conpleted. This
is particularly true where an agency as a natter of policy requires
enpl oyees to docunent a general recusal in witing or an ethics
agreenent is required. Because these general recusals typically
state that an enployee will refrain fromacting on any particul ar
matter that mght affect a present or future financial interest
W thout identifying specific interests, they may not sufficiently
alert the enployee of the need to recuse in the future.

® Enpl oyees should be aware that the agency ethics official
is available to provide advice whenever a question regarding
recusal arises. Recusal questions often occur in connection with
the filing of financial disclosure reports but may arise at any
tinme.

Screeni ng Arrangenent s
Ethics officials can provide practical suggestions to

enpl oyees regarding screening arrangenents to ensure that their
commtnments to recuse are fulfilled. The type of arrangenent that

is appropriate in any particular situation will differ depending
upon a nunber of factors including the kind and nunber of natters
that wll conme before the enployee, the |level of the enployee's

position, the nature of the enployee's responsibilities, whether or
not the enpl oyee i s responsi ble for his or her own assi gnnents, the
si ze and organi zati onal structure of the enployee's office, and the
process for controlling the flow of information, work assignnents
and contacts from outside persons. FEthics officials may wsh to
raise the following points wth enployees in connection with any
di scussi on of screening arrangenents.

® Recusal wll nean that soneone else nust act in the
enpl oyee's stead concerning any nmatters that could affect the
disqualifying interest. Enployees should understand the need to

del egate authority, or where necessary request a superior to
del egate authority, when that is required, to a person or persons
who will work on matters that could affect interests specified in
the recusal. O the nmatter sinply may be reassigned. If a matter
is delegated to a subordinate, a substitute official superior for
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that matter needs to be identified for that subordi nate as well as
t he superior.

® Enpl oyees shoul d understand the advantages of identifying
an appropriate person or persons who can help with a screening
arrangenent. That person or those persons should be aware of the
di squalifying interest. It is not necessary that the person or
persons who handl e the screening arrangenent be ethics officials.
For exanple, if an enpl oyee receives nost witten materi als through
or fromone person and nost requests for neetings through or from
anot her person, both these persons can be hel pful in screening.

® Enpl oyees shoul d know who shoul d be told about the recusal
i ncl udi ng i nedi at e superiors and subordi nates. |n sone cases, it
may be appropriate for an enployee to notify the entire staff of an
of fice.

® Enpl oyees shoul d be aware of sone practical ways to set up
screeni ng arrangenents. Notification nmay be acconplished by one or
nore of a nunber of ways including: e-nmail to innmedi ate superiors
and subordi nates, oral briefings, and nenoranda. Paperwork fl ow
may need to be restructured to help ensure effective screening.

® Enpl oyees shoul d be aware of sone practical ways of dealing
with situations where a matter or a contact inadvertently slips
t hrough the screeni ng process. It nay be appropriate, for exanple,
to docunent that an inadvertent contact has occurred.

Attached to this nenmorandumis a nodel nenorandumthat may be
used to provide witten notification of a recusal and describe the
steps that will be taken to inplenent it. This nodel nenorandumis
a refinenent of the nodel recusal nenorandum published in section
14.5 of the SF 278 reviewer's manual, Public Financial D sclosure:
A Reviewer's Reference at page 14-9. This nodel formis intended
as a guide; it my need to be nodified to neet the needs of a
specific situation.

At t achment
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VEMORANDUM
TO [ | medi at e Supervi sor]
FROM [ Enpl oyee nane and title of position]

SUBJECT: Notification of Commtnent to Recuse

Thi s menorandumis to provide you wwth witten notification of
ny commtnent to refrain fromparticipation in certain matters in
which | have a financial interest or a personal or business
relationship and to describe the steps that | am taking to
i npl enent this commtnent to recuse.

RECUSAL UNDER 18 U.S.C. § 208

Thi s recusal arises because | [own stock, own property, expect
a paynent, aman officer, amnegotiating for enpl oynent, etc.] in,
of or wth [identify by name the asset or other interest that gives
rise to the disqualifying financial interest, for exanple, 500
shares of XYZ Conpany stock or the ABC Foundation].

Under 18 U.S.C. 8 208, | am prohibited from participating
personal ly and substantially in any particular matter that would
have a direct and predictable effect on ny own financial interests
or those of certain other persons or organizations identified in
section 208. In ny position of [identify position] in the
[Identify nane of office] of the [identify nane of agency], | may
be called upon to participate in certain particular matters that
could affect [identify the disqualifying financial interest].
These matters may i nclude the follow ng: [provide a description of
the particular matter or matters.] Until further notice, | wll
not participate officially in such matters.

In order to help ensure that | do not participate officially
in these matters, | have taken or will take the follow ng steps:
(1) [del egation to subordinate | anguage]. | have instructed [ nane
and position] to handle any particular matter that could cone
before ne that would affect [the nane or description of the
interest or entity causing the disqualification] and have arranged
for [name of alternate supervisor] to serve as his or her
supervisor for this matter; (2) | have provided [ name of person who
wi |l act] and [nanes of any other persons that are to help with a
screeni ng arrangenent] with a copy of this nenorandum|unl ess there
is an objection to disclosure of the information] and have asked
[himher/them to [retain] [or refer to nane of substitute actor]
any matters which [he/she/they] believe are covered by ny

commtnment to recuse; and (3) | have advised ny i1imediate
subordi nates [and the nanme of any other group that typically sends
the enpl oyee work directly] of this recusal. |If you would prefer
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to act in these matters yourself or to sel ect soneone ot her than an
i ndi vi dual under ny general supervision to act in nmy stead, please
notify me of your determnation so that | mght provide the
appropriate information to ny subordinates [and coll eagues, if
appropriate].

In order to ensure that this conmtnent to recuse continues to
be effective, I will take the followng steps in the future: (1)
will revise and update this nmenorandum whenever that is warranted
by changes in ny financial interests or the nature of ny duties, or
ot her changed ci rcunst ances, and provi de you, the person exerci sing
ny authority and [any screening individuals] with a copy; and (2)
Il will advise ny i medi at e subordi nates and col | eagues of any such
changes.

RECUSAL UNDER 5 C.F. R § 2635. 502

| al so have the follow ng covered relationship [or financial
i nterest of a nmenber of ny household]. [Gve a full description of
the covered relationship or financial interest].

Under 5 CFR 8 2635.502(e), unless | am specifically
aut hori zed to do so by the agency designee, | nust not participate
inany particular matter involving specific parties where | or the
agency designee have concluded that the financial interest of a
menber of ny household, or the role of a person wwth whom| have a
covered relationship, is likely to raise a question in the mnd of

a reasonable person about ny inpartiality. In ny position of
[identify position] in the [identify nane of office] of the
[identify nane of agency], | may be called upon to participate in

certain particular matters involving specific parties that could
affect [identify the covered relationship or financial interest].
These matters may include the following: [identify relevant
specific party matters]. | have consulted with the agency desi gnee
and have been advised that | should not participate in specific
party matters affecting [the covered relationship or financia
interest]. Until further notice [or "for a period of one year" in
the case of certain termnated relationships], | wll not
participate officially in such matters, unless authorized by the
agency desi gnee.

In order to help ensure that | do not participate officially
in these matters, | have taken or will take the follow ng steps:
(1) [del egation to subordi nate | anguage]. | have instructed [ nane
and position] to handle any particular matter involving specific
parties that could conme before ne that would affect or involve as
a party [the nane or description of the interest or entity causing
the disqualification] and have arranged for [nane of alternate
supervisor] to serve as his or her supervisor for this matter; (2)
| have provided [nane of person who will act] and [names of any
ot her persons that are to help with a screening arrangenent] with
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a copy of this nenorandum [unless there is an objection to
di scl osure of the information] and have asked [hinmher/thenm to
keep [or refer to] [nane of substitute actor] any matters which
[ he/ she/they] believe are covered by ny conmtnent to recuse; and
(3) I have advised ny imredi ate subordi nates [and the nanme of any
other group that typically sends the enployee work directly] of
this recusal. If you would prefer to act in these matters yourself
or to select soneone other than an individual under ny genera
supervision to act in ny stead, please notify nme of vyour
determ nation so that | mght provide the appropriate information
to ny subordinates [and col | eagues, if appropriate].

In order to ensure that this disqualification continues to be
effective, I will take the following steps in the future: (1) |
will revise and update this nmenorandum whenever that is warranted
by changes in ny covered rel ationships, the financial interests of
a nmenber of ny househol d, the nature of nmy duties, or other changed
ci rcunst ances, and provi de you, the person exercising nmy authority
[ and any screening individuals] with a copy; and (2) | will advise
nmy | mredi ate subordi nates and col | eagues of any such changes.

cc: [Agency ethics official (where appropriate), person exercising
del egated authority, and any screening individual s]
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