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Both the Inspector General Act and the Ethics in Gov-
ernment Act date from 1978, an important yeat for
“sood government,” with the concurrent creation of the
Merit Systems Protection Board and the office of spe-
cial counsel.! The past thirty-three years have giveh in-
spector general counsels and designated agency ethics
officials the opportunity to work together and iroh cut
some of the problems we noted in our article of 1995.2
Nevertheless, questions continue to arise because of the
differentroles each plays. The purpose of thisarticle is to
revisit basic issues and report on the legal and practice
changes that have accurred in the intervening years. Our
goal is to provide an update; overview, and some sugges-
tions for best practices regarding the 1G connsel/DARQ
relationship and respective roles; In addition to identi-
fying relevant statutes and policies, we intend to clarify
misunderstandings and restate our common objectives.

ThelG Counsel Develops

The Inspector General Act of 1978 mandated only three
positions within each Office of Inspector Generdl: the
Inspector General and Assistant Inspectors General for
Auditing and Investigations.® Neither the original stat-
ute, nor its first major amendment in 1988, menticned
the role of counsel within an OIG. Indeed, mariy IGs
initially received legal advice angd representation from
attorneys working in their agency’s Office of General
Counsel.* However, because independence is the cor-

1)16 Act, 5US.C. App,, Pub. Law No, 95-452, 92 Stat. 1101 (1978), as amended; Edilcs In
Govarnment Act, 5 USC. App., Pub, Lawio, 85-521, 92 S1at. 1824 (1578), as smenclad,
The barlt Systerns Protection Board and the Gfice ofSperlal counsel were ereated by the
Chvlt Service Reform Act of 1978, Pub. Law No, 95-454, 92 5tat. 1111-1227 (1978),

2)The substance of this article was presented in lactures glven ta ethics atrornays It

the Interagency Ethics Councli on May 4, 1995, and at the Office of Government Ethics
Annual Conferencesin 1295 and 1996 In, respectively, Philadelphia andWilliarsiirg,
Vitglnta: The original ar ticte, which songht 1o provide 2 comprehensive desedption of
statutory and regulatory rules that define the roles of federat government attoenays
serving in ethics and Cffice afinspector Generat counsel positisns, was published as
*“Ihe Rele of Inspectors General in Ethlcs: Inspector Generzl counsel and Ethics tauiisel
Inster face* (without copyright restrictions) in thve Aughst 1995 edition of theFedets! Ethics
Report, A second publication, essentially a reswternent of the origina!, was publisiiéd as
‘Legal Eales: Ethlcs*in the Spring 1996 edition of the Journal of PublicInguiy,

306 Act, 5 US.C. App., 5. 3(d), .
4)GAOFOGC-85+15, March 1, 1985, inspectors General- Independense of Legai Sétices
Frovided te1Gs” Appendix IV, pp. 19-20,
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nerstone of the O1Gs, independence of counsel was a re-
curring issue.

While some IGs initially relied on OGC coungel,
they began to recognize the value of having their own
counsel. Since the IG Act gave IGs broad authority to
hire employees, contract with persons with appropriate
knowledge and skills, and organize their own offices, in
the decades following the IG Act’s passage, many IGs
eventually shed their assigned OGC attorneys and hired
attorneys to work exclusively as part of the OIG staff,®

Congress Considers indepandent IG Counse]
The Federal Acquisition Streamlining Act of 1994 was a
key turning point leading to IG Act amendments requir-
ing presidentially appointed IGs to have independent
counsel® Section 6007 of the FASA directed the comp-
troller general to review the independence of legal ser-
vices provided to presidentially appointed 1Gs.

GAO Reports on G Legal Services
Consistent with the FASAs requirement, the Govern-
ment Accountability Office issued GAQ Report GAQ/
OGC-95-15, “Inspectors General: Independence of Le-
gal Services Provided to 1Gs” in March 1995.7 In this
report to Congress, GAO compared the independence
of legal services provided to IGs by attorneys located in
agency OGCs with those provided by attorneys hired by
and located in OIGs, GAQ asked whether agency attor-
neys could provide the independent legal services neces-
sary for an official who is statutorily required to review
independently that agency’s programs and operations,
GAO reviewed the premise of federal IG functions
from the IG Act, as amended, reporting that the intent
was to establish OIGs in departments and agencies to
consolidate the audit and investigative functions of
those departments and agencies in an independent of:
fice under the leadership of a senior official, the IG.
5)5U5.C. A, §, Gal7. (9%

6) Pub, Law Mo, 103-235,
TYGAQ/OGC-95-15,p 12
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- es reviewed for their report were sig'niﬁ'c;aﬁtl.)'r' differen
“based-on’their organizational location.® Further, GAO ™
reported that it was the preference of the individual

IGs that influenced the functions and activities of their
counsel. Finally, GAO found no indication that attog-
neys located in agency OGCs were less able than those
within O1Gs to provide independent legal services.” So
with that result, no changes were made to the statas of
IG counsel.

The Homeland Security Act of 2002 Gives iGs
Independent Law Enforcement Autherity

The structure and authority of the OIGs received a ma-
jor boost in 2002 with the second major IG Act amend-
reent.!® The Homeland Security Act of 2002 amended
Section 6 of the IG Act to allow the Attorney General,
after an initial determination of need (for certain 1Gs not
exempied), to authorize full faw enforcement powers for
eligible personnel of each of the various offices of presi-
dentially appointed 1Gs."* As required by the Home-
land Security Act, the attorney general issued guidelines
governing the exercise of such Jaw enforcement pow-
ers.'? The guidelines provide that OIGs have “primary
responsibility for the prevention and detection of waste

‘and abuse, and concurrent responsibility [with the De-

partment of Justice] for the prevention and detection of
fraud and other criminal activity within their agencies
and their agencies’ programs?13

Prior to enactment of the Homeland Security Act,
the IG Act had not provided firearmms, arrest, or search
warrant authority for IG investigators. Rather, the IGs of

the various executive agencies relied on a Memoranda -

of Understanding that “provided temporaty grants of
law enforcement power through deputations. As the
volume of investigations warranting such police powers
increased, deputations were authorized on a blanket or
[OIG] office-wide basis"** Nevertheless, today, certain
IGs, such as the 1G for the Department of Defense, en-

8)ld.

9)id.

10} Pub. Law No, 107-294, Section B12 of the Homeland Security Act amended Section &
of the IG Act to provide full, statutery law enforcement powers.

11} Section B12(a), Hereland Securlty Act; 5 US.C. App. 5 6(8)(1)-(2). The OIGs listed in
Section 6(e)(3) of the I3 Act are exempt from this requiternerst of an inftiz! deterrination
of need. . .

12} section 812 of the Homeland Security Act 5 US.C. App, § 6(e)(1), 1} Attorney
General Guldelines for Offices of Inspector Ganeral with$ tatutory Law Enforcatment
Authorityther einaftet *Guidelines*), Dec. , 2003,

191d,p 1.

14},

a number of matters related to enhancing the indepen-
dence and prestige of the 1Gs.*® Among them was a pro-
vision for an independent counsel to support IGs. Sec-
tlon 6(a) of the Reform Act amended Section 3 of the IG
Act to add:

%g) Each Ispector General shall, in accordance with
applicable laws and rvégulations governing the civil ser-
vice, obtain legal advice from a counsel either report-
ing directly to the Inspector General or another Inspec-
tor General”

With this provision, IGs no longer had to rely, for
confidential legal advice, on attorneys employed by and
reporting to someone else - the general counsel. This
provision gave each IG a dedicated 1G counsel whose
job, job assignments, and professional loyalty belonged
exclusively to the IG.

In his signing statement, President Bush addressed
the different roles of the agency and IG counsel as fol-
lows:

it is important that inspectors general have timely and
accurate legal advice. It is also important that agencies
have structures through which to reach a single, fingl
authoritative determination for the agency of what the
law is. This determination s subject to the authority
of the attorney general with respect to legal questions
within, and the president’s authority to supervise, the
gxecutive branch and, of course, the courts in specific
aases or controversies. To this end, the “rude of con-
struction” in Section 6 ensures that, within each agen-
¢ the deferminations of the law remain ultimately the
responsibility of the chief legal officer and the head of
the agency.”

With these words, the president emphasized that even
thongh the OIG is independent, the IG does not deter-
mine law for the agency; nor does the 1G counsel. The |G
cotnsel’s role is to advise and represent only the IG. The
1514,

18)1G Reform Act of 2008, Pub. Law Mo, 110-409, 122 Stat. 4302,

17) Statement on Signing thenspecior General Reform Act of 2008, 44 Weakly Compila-
tion of Fresidential Documents 1345 (Cct. 14, 2008).

Journal of Public Inquiry

In' 2008, it was' the Javyers turn, ‘The third ‘méjor:1G, -
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““provisiofis’ designed 1o erisure. that IGs ‘carry out their

responsibilities independently. For example, 1Gs do not
report to those directly respensible for carrying out the

programs and activities subject to audit and investiga- -

tion, Rather, they report to, and are under the general
supervision of, the agency head or the official next in
rank, if such authority is delegated.!® OIGs have their
own hiring authority, as well as the authority to enter
into contracts and to structure their offices and perform
their mission as they see fit. With few exceptions, nei-
ther the agency heads nor subordinates are to prevent or
prohibit IGs from initiating, carrying out, or completing
any dudit or investigation or from issuing any subpoe-
na.! Purther, 1Gs may not accept cash awards or bo-
nuses from the agency head.2? Presidentially appointed
IGs must be appointed by the president with the advice
and consent of the Senate “without regard to political af-
filiation and solely on the basis of integrity and demon-
strated ability” i fields critical to OIG functions.?! They
may be removed from office only by the president, who
is required to inform both Houses of Congress not later
than 30 days before the removal * In addition, all 1Gs
are required to report at least semiannually to Congress
{and some IGs are required to report quarterly),?* but
Congress cannot order or prohibit the IG from conduct-
ing an investigation, andit, or other review, or from is-
suing a subpoeria, except throngh legislation. OIGs are
prohibited from carrying out agency programs and op-
erations so that they can objectively and independently

“..even though the OIG is independent, the
IG does not determine low for the agency; nor
does the IG counsel. The IG counsel’s vole is to
advise and represent only the IG. The agency

general counsel is the sole atlorney with
authority to interpret the agency’s law”

1835 US.C, Ap, Secd(a)

19}5 US.C. App, Se3(e) Under tha |G Act, theheads of only #iX agendes ~ the Depart-
ments of Defense, Homeland Sacurity, Justice, and the Freasury, plus the LS. Postal
Service anel the Federal Resarve Board - may prevent from the IG from initiating, carrying
out, of completing an avdit of Investigation, or Issulng a subpoens. These agency heads
may only exerdse this authazity for speeific reasons, including t protect matlors! security
Interests or engolng aiminal investigations.

2015 US.C. App, Sec. 3L

n1d,

22)5USC. App, Sec 3(b).

2315 US.C. App, Sec. 5.
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designated OIG employees.® In short, all of these provi-
sions were intended to ensure that I1Gs are able to fulfill
their mission without interference from senior officials,
such as general counsels and management.

DAEO% Role
Title 5 of the Code of Federal Regulations, Part 2600 im-
Plements 5 US.C. App., the Bthics in Government Act

of 1978, as amended, the statute that created the Office -

of Government Ethics, the overseer of ethics regulation
in the executive branch.® As the agency responsible
for directing ethics programs in executive departments

. and agencies, OGE issues rules, directives, and advisory
-opinions on ethics matters. It partners with executive

branch agencies and departments to prevent conflicts
of interest on the part of executive branch employees
and resolves the conflicts of interest that occur. Pursn-
ant to the authority granted under Title 5 of the Fthics
in Government Act, OGE directs the administration of
agency ethics programs and agency DAEOs. Title 5 of
the C.ER., Section 2638.201, e, seq.; mandates that each
agency shall have & DAEO (and alternate DAEO) to co-
ordinate and manage the agency’s ethics program and
prox_r‘ide Haison with the OGE regarding such ethics pro-

-gram, The director of OGE and agency DAEOs have dif-

ferent roles from that of the 1G and the IG counsel. With
noteworthy exceptions, the director of OGE directs, and
the agency DAEO and deputy DAEQs implement, the
Ethics in Government Act.. The DAEO’ mission is to
provide ethics advice and prevéntive legal assistance to

+ agency employees, Specifically, as described in 5 C.ER,

2638.203, the DABC’s duties include laison with OGE,
review of financial disclosure reports (one of the most
unappreciated and tedious tasks in government), initia-
tion and maintenance of ethical education and training
programs, and monitoring of administrative actions and
sanctions. :

Like IGs and their counsel, the functions and au-
thorities of OGE and agency DAEOs have grown in
2415 USC. Aplo, Sec 9@k '

25}5 US.C App, Sec. 6(f).
265 USC App, Sec. 11,

2715 US.C, App, Sec 11(di1Y,
28)5 LS, C, Appy; Pubs Law No, 85-521, 52 Stat. 1824,

it The: ‘integrify ‘com ﬁi_ﬂ_:tcé";‘ was established
under CIGIE as a réceiver to review and refer for investi-
“gation allegations of wrongdoing made against an 1G or
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pointee appointed on or after January 20, 2009, to slgn
an Bthics Pledge, committing the appointee to coruply

with seven ethics obligations generally involving lobby-
ing, employment actions and post-employment.?? Fol-
lowing the model in the Ethics in Government Act, the
OGE director is charged with providing government-
wide guidance as to how DAEOs and their agency heads

should implement the EC. In addition to recounting 7

ethics restrictions applicable to the appointees and the
procedural sieps for oversight and enforcement, Section
3(a) of the executive order vested waiver authority with
the director of the Office of Management and Budget, in
consultation with the counsel to the president.® Shortly
thereafter, however, a DAEOgram informed agencies
that OMB had authorized DAEQs of each executive
agency 10 exercise waiver authority in consultation with
the counsel to the president.® As a result, DAEOS au-
thority grew to include a new authority - to waive the
ethics pledge requirernent for certain executive employ-
ees, 2

DAEOs Provide Written Ethics Advice
As part-of a program of formal advice to all agency em-
ployees, one of the DAEQ's most critical functions is

to develop an'd'p;ovide counseling on ethics and stan~

dards of conduct. Most ethics restrictions are found in
Sections 202 to 209 of Title 18 of the U.S. Code and in
EQ 12,674 as modified by EO 12,731, The standard,
found at 5 C.ER. Part 2635, cover the basic ethical abli-
gations of public service, including rules regarding gifts
from outside sources and between employees, conflict-
ing financial interests, impartiality in performing official
duties, outside employment and activities, post-employ-
ment, and misuse of position,** The regulations require
the DAEO to keep. records on advice rendered “when

———————
25) Exeautive Order 13,490 was {ssued on January 21, 2009, For example, feglstered
lobbylst-appointess are required to recuse themsalves for two yaars aftar appointment
fiom any particular matier lobbled during the two years priof tn appolntment, and all
appolntees must agreenot b fobby certaln executive branch officials for a5 leng as
President ObarmalsIn office. Notably, former President dlinton requlred every senlor
appolntee to slgn a strlcter ethlcs pledge. For Instance, Clinton mandated five-year
testrlctians on lobbying on all appointeas, not just lobbylsts, as well as 8 permanent bar
fram par écipating in an activity on behalfof a forelgn government o politlcal party.
30) Executiva Qrder 13,450, Sec, 3. .
37} DAEQg:am DO-03-008, *Authorizatlons Pursuant to Section 3 of Executive Order
13490 Feoruary 23,2008, A DAEQgram Is ah OGE mernorandum to the DAEQS, Starting
In Jaruary 2013, *0GE Advisorles'replaced DAEOgrams,
AW
33) The executive ordes Is implemented by regulations at 5 CE R, 2635,
34) 5 CAR, 2635, et, seq, standard of Ethical Conduct for Employass of the Executive
Branch,

L

‘Communicate’ promptly ‘régarding ad
tions. L

g, onsister

Written' records .eﬁﬁéﬁcirﬁg the Tacts conveyed- by

an employee, and limitations and restrictions iden _ﬁ_e'c_f A

in the ethics advice given by the DAEQ in response to
those facts, play a vital role in ethics investigations. ‘This
is because OIG investigators and DOJ atforneys rely on
them in prosecution, as may an employee in his or her
defense.

DAEOs Have a Special Relationship with the IG

The federal ethics regulations recognize a special rela-

tionship between DAEOs and IGs. In carrying out their
agency ethics programs, DAEOs are required by the
standard to review information developed by the OIG
and other auditors.?® The purpose of stch review can
be to determine whether there is a need for revising the
agency’s supplemental standard or taking corrective ac-
tion to remedy actual or potential conflict of interest
situations. Thus, if-an OIG audit identifies a recurring
conflict situation unique to the agency, and it is ot ad-
dressed by the standard, then the DAEQ might consider
& curative supplemental regulation. If.an OIG investiga-
tion finds that an agency contracting officer has violated
the standards by, for instance, purchasing stock in a firm
with which the agency contracts, the DAEQ might be
asked by management to recommend appropriate reme-
dial or corrective action.

DAEOs are in ar-excelléft position to refer t6. the
IG-allegations of criminal, civil, or administrative eth-
ics viglations that they encounter in their daily work,
including violations of the standard. When employees

35) 5 C.ER. 2638.203(ki(8),
36) 5 CFA. 2638.203(5)(11).
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the DAEQ of past trans gressmns, ar explain

“vhat prospectivé mischief they are plahning, howéver,

the DAEO is obligated to make sure that “prompt and
effective action” is taken to remedy the potential or ac-
tual violation,® The best thing that the DAEO can do
at this point is to refer all information, documeéntary
and otherwise, o the IG, pursuant to the standards and
the agency’s own regulations, This is because, first; the
DAEO is required fo use the setvices of the agéncy’s
OIG, including the referral of matters to and acceptance
of matters from the 01G.*® Second, an agency’s internal
investigative anthority resides with the G, and the IG
must be given the opportunity to investigate.-

DAEOs Refer Investigatians to the IG Through
the Agency Head

The law regarding. the OGE director’s responsibilities
provides that when the OGE director believes an em-
ployee is in violation of a conflict of interest or standard
regulation, he or she may recommend that the agency
head investigate possible violations and take disciplin-
ary action.* Section 403(a) of the Ethics in Goverrishent
Act states that the director has the anthority o réguest
assistance from the inspector general to conduct ethics
investigations. In these cases, the usual practice fér an
agency head in receipt of sucharequestis toask the OIG
to investigate.

This is for two main reasons, First, even tlicugh
the OGE director is authorized to undertake adrhinis-
trative investigations of ethics violations, :the Ethics in
Government Act prohibits the director or any destenee
from finding that any provision of Title 18 of thé US.
Code or any U.S. criminal law has been or is being io-
lated.*! Most of the ethics rules on which the standards
are based are located in Title 18 U.S.C. Sections 201, ef
seq., and are criminal violations, although rarely pros-
ecuted as such. Accordingly, while an ethics violation
may constitute a regulatory violation, it could also be a
crime and require a criminal investigation. Neither the
OGE director nor agency DAEOs are, or have on their
SSCRR2EI0NE,

38) 5 CF.R, 263B,203(1){9)
20} CF.R. 2638.203(b){12).
A0} 5 US.CADHFYIAA YN If the employee Involved is the agency hvead, however, any

such recommendation must be submitted to the prestdent.
415 US.C.403( {5
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adml istrative mvesngatlons This broad 1nvesuvat1ve -
autliority is the sarne for the presidentially appointed

IGs generally at the larger departments and agencies,
and agency head-appointed IGs at the generally smaller
“designated federal enttties” and “federal entities”

The IGS investigative authority is found in several
places in the IG Act. Pirst, Section 2({1) of the IG Act
authorizes 1Gs “to conduct and supervise audits and
investigations relating to the programs and operations
of [their agencies]” Section 7(a) provides that an IG
may receive and investigate complaints or information
from employees about an array of activities. These are
described as activities that could constitute, “a violation
of law, rules, or regulations, or mismanagement, gross
waste of funds, abuse of authority, or a substantial and
specific danger to the public health and safety?*

Section 4(d) of the IG Act requires the IGs to report
“expeditiously” to the attorney general when they have
reasonable grounds to believe that there is a violation of
federal criminal law. IGs interpret this section to mean
referrals for prosecution. Thus, an IG may, although
may not always choose to, undertake significant inves-
tigative work t determine whether an allegation can be
substantiated before presenting evidence of a violation
of federal criminal law to the DOJ or an assistant U.S.
attorney for prosecution. The attorney general and the
Federal Bureau of Investigation have authority to inves-
tigate any violation of federal criminal Jaw, including

" those involving government officers and employees 3

To carry out their investigative authority, 1Gs are
given some helpful law enforcement tools, For example,
Section 6(a)(1) of the IG Act permits 1Gs to access all
records, reports, documents, etc., available to the agency
relating to the programs and operations for which the IG
has responsibility.** 1Gs interpret this section to mean
that anything the agency can access, the 1G can access
also. If the agency does not have the material, then the
IG can subpoena it if it is held privately.*® If the record is
in the custody of another federal entity, the IG may not
fssue a subpoens, but may request and expect to receive
the information.*

AWEUSE App, Sec Tl
43)28 US.C. 535,
44) 5 U.S.C App., Sec 6{al(1)

45) 5 U.5,C App., Sac. 6lajld)
46)5US.C. App., Sec. 6{al(3)
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to speak w1t11 OIG agents # Section 6(3)(2) of the 1G -

Actallows IGs “to make such investigations and reports:
relating to the administration of the programs and op-
erations of the applicable establishment as are . . . neces-
sary and desirable™® As investigations are completed,
IGs may issue reports and make recommendations for
prosecution, administrative discipline, systemic internal
controls, or anything else that would help the agency im-
prove operations, preventor detect {raud, or save money.

What Constitukes an investugatmn?

Agency counsel and DAEOs may justifiably assert that

they correctly understand the requirement to refer
criminal allegations to the OIG, and to request approval
to undertake administrative investigations when the
IG decides not to pursue an investigation. The agency
counsel and DAEOS also may argue that, based on the
information before thern, they cannot always determine
whether an allegation rises to a criminal level or is sim-
ply 2 managersent issue. The DAEO or OGC attorney
then might interview witnesses, request documents, and
do other things an IG investigator might do, and later
decide whether to refer to the I1G.

This can present problems for an OIG if the allega-
tion is eventually referred to or discovered by the OIG
after an agency lawyer has gathered evidence and talked
with witnesses. The IG investigator may firid witnesses
tainted, documents altered or destroyed, and confidenti-
ality nonexistent. Moreover, agency attorneys gathering
evidence rarely provide the employee the necessary and
propet warnings, and they likely are not as skilled at us-
ing the tried-and-true investigative techniques that pro-

fessional law enforcement employs. Accordingly, some:
agency OIGs have endeavored to specify in internal poli-

cies exactly what should be referred to the IG and when.
Othiers use a rule of thumb, such as if the OGC attorney
needs to talk with more than one other person to sub-
stantiate an allegation, then he or she should refer the
matter to the OIG.

—
47) The Natignal Defense Authorization Act for Flscal Year 2010, Pub, Law No. 11 1-84,
enacted an October 28, 2009, at Title X, Subtlte D, Section 1042, smended Section 8of
the Inspector Genaral ACtte grant the Defanse Department IG testimorlal subpoena
authority,

48) 5 LL5.C App, Sec G(a)(Z)

“sue soleiy crunmal vmlatlons, sometnnes based: o’ thy
" advice of the U.S. Attorney’s office. In. such-cases; if no :
* one is investigating, the DARO should be advised-at. the "

right time, so he or she can pursue administrative remne-

dies and inform the director of QGE. This does not mean
that the DAEQ can. undertake an investigntion on his or
het own, as discussed above, however, without the IG's ap-
proval: A-DAECG may be able to use the IG% evidence to
recommend administrative action against an employee,
e.g- discipline or counseling. If the {ssue is one that af.

-fects many agency employees, the DAEQ can ensure that

training and written advice address the troublesome is-
sues,

It might be hard to determine immediately the ef-
fects of an unexplored allegation of an ethics violation.
At the least, however, fajlure to deal with such allega-
tions and to administer appropriate discipline when they
are substantiated, runs counter to the purpose of the
Ethics in Government Act and may diminish the overall
ethical culture that DAEOs try to foster. Burthermore,
it could hurt national security and significantly harm
government operations. For exarmple, if an employec in
a “public trust position” commits a certain ethics vio-
lation, and the violation is not taken serfously and in-
vestigated, that employee - and the government - might
not recognize the potential harm until it is too late, The
employee may be encouraged by the lack of oversight to
commit another violation, or lackadaisically or unwit-
tingly create vulnerabilities. A public trust position in-
cludes those involved in policymaking, major program
responsibility, public safety and health, law enforcement,
fiduciary responsibilities, or “ther duties demanding a
significant degree of public trust, and positions involy-
ing access to or operation or control of financial records,
with 4 significant risk for causing damage or reslizing
personal gain”® An employee in such a position is par-
ticularly able to cause harm throigh continued access to

or control of critical systerns, records, and nformation,

No matter the reason for the possible violation, failing

to investigate could lead to serions national security

conseguerices. Therefore, it is not only in the OIG and
agency’s best interest to explore all potential violations,
but also it protects national security.

48} 5 CFR, § 731.1050).

Journal of Public tnguliry




 Fequiest approvai fo underi‘alce
admmis tiative investigations when the IG
decides not fo pursue an investigation.”

iGs Should Cooperate With DAEQs
Commiinications cannotbe a one-way stieet. The DARO
is required by regulation to be aware of all ethics iriftac-
tions, and must maintain a list of all sitaations that have
resulted oramay result in noncompliance with ethics laws
and regulations:®® This list must be published withih the
agency and made avaflable to the public. Thus, the IG
must inform the DAEO of all ethics infractions the IG
has verified to enable the DARO to fulfil his or her regu-
latory obligations.

This does not mean the IG must notify the DAEO
immediately each time he opens an investigation itvvole-
ing a violation of the standard, nor must the IG advise
the DAEQ at any particular point in an invéstigation,
Nevertheless, the quality standard for federal 01G§ {Oc-

tober 2003) state that the OIG “should make a special -

and continuing effort” to keep the DAEQ informed
about OIG activities, including “the resitlts of investiga-
tions and allegations of ethical misconduct where appro-
priate, that relate to the ethics official’s responsibilities
for the agency’s ethics program’*®! When an 1G itves-
tigation uncovers an ethics violation, the DAEC may
serve as a consultant for OIG investigators on techmical
issues of ethics law. OIG investigators and counsel tiight
both consult the DAEO, within the confines of the Pri-
vaty Act, about what constitutes 2 violation, whethier a
violation has occurred, and what remedy or corractive
action is usual within the agency.

IGs also may refer to DAEO’ audit or investiga-
tive findings regarding the agency’s ethics program, £.g.,
which employee grades and classifications are required
to submit financial disclosure forms, which employees
are not receiving their confidential forms or whether an
employeé is not ﬁlhng them out properly or in a timely
manner,

50) 5 CF.R 2638.203(b)(5).
513 Quality standard for Federal Offices ef Inspectot Genetal, President’s Councll on
Integrity and Efficlency, October 2003, pp, 30-31.
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AEC 1mp1ement the. agency s ethic program Havmg a

.'fdeputy DAEQ in-ouse might appear to enhance an IG's
independence. Purther, OIG employees may feel more
comfortable seeking advice from the OIG deputy DAEQ

than with the DAEQ, and this comfort may encourage
employees to seek advice, and a3 a result, have a preven-
tive effect.

The first consideration that an OIG must make in
implementing an agency’s efhics program in-house,

however, is whether this authority is officially delegat- .

ed. Based on the regulations, each agency has only one
primary DAEO and one alternate DAEO, and deputy
DAEQs must receive their authority through delega-

ton. The DAEO must keep a list of persons to whom

delegations have been made to provide to OGE upon re-
quest.”? OIGs that have deputy DAEOs in-house serving
without a delegation may lack the support. of the Bthics
in Government Act.

. Second, because of the nature of the DABQSs
duties, OIGs with deputy DAEO functions in the IG
counsel’s office might risk at least a perceived conflict of
interest. When and if IG counsel adopt this role, they
must be cautious. IG counsels may give ethics advice to
IG employees, which may provide a “safe harbor® The
regulations state that disciplinary action for violating
ethics rules “will not be taken against an employee who
has engaged in conduct in good faith reliance upon
the advice of an agency ethics official, provided that
the employee, in seeking such advice, has made full
disclosure of ali relevant circumstances”>® However, if
an 1G cotmsel were to give a “safe harbor™ opinton to an
IG employee, and that employee relied on the advice to
commit an act later investigated by. the IG, the deputy
DAEO must be careful to recuse himself or herself from
any -ensuing investigation. If not, not only could the
investigation be jeopardized, but also the attorney risks
violating rules of professional conduet.”Accordingly, the
soundest way to prevent conflicts of interest within the
OIG is for IG counsel not to accept the deputy DAEO
role or to undertake the responsibilities, but limit advice

to informal ethics advice and communicate the limits

of such advice to the employee. Additionally, the IG
counsel deputy DABO should recuse himself or herself

52) 5 CFR.2638.203(h¥12)
33) 5 CFR.2635.107(b]
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Reporting Requiremems o .
Reporting requirements are 1mposed on both OIGs and

'r‘the agencys DAEO

DAEOs. In accordance with' 5 U.S.C. App-$402 (b}2),-
the director of OGE, in consultation with the attorney
general and the Office of Personnel Manageruent, pro-
mulgated regulations pertaining to conflicts of interest
in the executive branch. The regulations require agencies
to notify the OGE director when any matter involving
an alleged violation of federal conflict of interest laws is
referred to the Atterney General in accordarice with 28
US.C. §535.* This is usually accomplished by OIG sub-
mission of OGE Form 202 (7/94), “Notification of Con-
flict of Interest Referral? at the time formal referral is
made to the DOJ. The form indicates that it is to be used
in cases involving possible violation of 18 US.C. §203,
205, 207-209 by current or former executive branch em-
ployees. As discussed above, under §4(d) of the IG Act,
QIGs are required to report violations of federal crimi-
nal law to the attorney general, '

ClGs and DAECs Can Work Together Betrey

To summarize, the federal OIG and ethics communi-
tes have flourished, making important contributions to
government integrity. Bmployees dedicated to ethics is-

sues have earned high degrees of respect and deference

as valued experts within their individual agencies and
as the source of high-level insights at the federal level,
As the DAEOgram discussing the DAEOS new waiver
authority of the presidents ethics pledge stated, “This
designation reflects the high degree of trust and confi-
dence with which the experience and professional judg-
ment of the DAEOs is viewed”>> OIG’s and OGE’s comn-
bined efforts and achievements have been individualty
recognized by statutory and executive enhancements to
their responsibilities and authorities, Together, IG coun-
sel and DAEQs can continue o improve government by
adopting or maintaining the following best practices.

34) 5 C.RR. 2636.603(b}

55) DAEOgtam Do-03-008, Authorizations Pursuant to Section 3 6fEQ 13490, *Ethics
Cornrltments by Executive Branch Personnel? Feb, 23, 2009

",can be resolved by 1nformal discission before' they ‘
-blossom’ into full- -fledged headaclies: 1G- counsels can
keep DAEOs informed of the progress of relevant ethics -

investigations and whether documents and/or tesumony
may be requested. For their part, DAECs can consult
with IG counsel and refer potential ethics violations to
the IG for investigation.

1G Counsels & DAEOCs Should Do Joint Training
DAEOQs are required to provide annual ethics training,
and. many 1Gs present integrity awareness briefings.

.Combining the two provides agency employees with the

continuum from ethics education and advice to investi-
gatlon and prosecution of viclations. Such cooperation.
fosters a stronger ethical culture, which in turn breeds
eroplpyees who care about doing the right thing, wheth-
er the action is guided by a standard or not. IGs can
publish internal Web newsletters highlighting recurring
issues and reminding agency staff of comron pitfalls.
DAEQs can write articles for their agency Web and so-
cial petworking sites to make agency employees aware of
current ethics issues, OGE has always graciously invited
1Gs and G counsels to participate and present at annual
OGE conferences. This cooperation is valuable to every-
one and should be continued.

‘DAEQs Shouid Promptly Document

Ethics Advice

Friction between IGs and DAROs canbe avolded when
written records of advice relevant to'an allegation are
available. In these cases, disputed testimony about
whether the DARO’ advice indicated the activity was
permitted or prohibited, can be eliminated and potent:al
for prosecution can be preserved.

DAEQs Should Refer Investigations to the CiG
DAEQs can potentially complicate OIG investigations
if they undertake their own investigations without QIG
appraval and before referring allegations to the OIG. By
exposing confidential information, they can inadver-
tently allow wrongdoers to destroy evidence, fabricate
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sel and DAEOs 1oles'are not the same, s

cated; or novelethics issue that could bé referred o the
OIG for investigation, he or she should also refer it ty the
agency DAEO,

IG Counsel Should Consult with DAEGs on
Ethics Investigations

Recognizing that DABOs are ethics experts, IG counsel
assisting with investigations involving ethics violafions
should consult with and exchange information. with
DAEOs. IG counsel can be abridge between OIG inves-
tigators and the DAEQ, Through training and edutation
targeting specific problems, 1G counsel can furthér the
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