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Jay Singer and M chael E. Robinson, Attorneys, and WI ma
A Lewis, US. Attorney.

Before: G nsburg, Rogers, and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Jeffrey Van Ee, an enpl oyee of the
Envi ronnental Protection Agency ("EPA"), appeals the grant
of summary judgnent to appellees, EPA and the Ofice of
Government Ethics ("OGE"). The district court ruled that
Van Ee could not act as a spokesperson for environnenta
groups of which he has been a long-tinme nmenber in connec-
tion with such groups' public coments on draft environnmen-
tal inmpact statenents and simlar |and-use plans issued by
federal agencies other than EPA because doi ng so woul d
violate a crimnal conflict-of-interest statute, 18 U S. C. s 205,
under which a federal enployee nmay not act as an agent or
attorney for a private party in any "particular matter" in
which the United States has an interest. See Van Ee v. EPA
55 F. Supp.2d 1 (D.D.C. 1999). Van Ee contends that EPA
and the district court have read the statute too broadly, and
that if they have not, the statute unconstitutionally infringes
his First Amendnent rights of free speech and free associ a-
tion. Alternatively, Van Ee contends that even if the statute
constitutionally applies, an OGE regul ation requiring federa
gover nment enpl oyees to endeavor to avoid the appearance
of violating s 205, 5 CF. R s 2635.101(b)(14) (1999), is uncon-
stitutionally vague as applied.

We hold that s 205 is inapplicable to Van Ee's unconpen-
sated comuni cati ons on behalf of public interest groups in
response to requests by an agency at which he is not em
pl oyed for public coment on proposed environmental inpact
statenents related to | and-use plans; these proceedi ngs |ack
the particularity required by the statute, will not result in a
direct material benefit to the public interest groups, and do
not create a real conflict of interest or entail an abuse of
position by Van Ee. Accordingly, we do not reach Van Ee's
contentions concerning the First Armendnent's application to
s 205 or the appearance regul ation, and we reverse the grant
of summary judgnment and remand the case for entry of a
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declaratory judgnment in Van Ee's favor in accordance with
t hi s opi ni on.

Van Ee is an electrical engineer in the Ofice of Research
and Devel oprment in the Characterization Research Division
of the National Exposure Research Laboratory in Las Vegas,
Nevada. The laboratory is part of EPA. Van Ee is a career
civil service enployee, paid at the rate of a grade 13 on the
Ceneral Schedule. His work entails nonitoring contam nants
in air, water and soil, and recently he has been involved in
devel opi ng and using conputer software to characterize haz-
ardous waste sites.

For nmore than twenty-five years, Van Ee has lived in the
Las Vegas area, and during that tinme he has been an active
vol unt eer nmenber of various state and | ocal environnental
groups, even serving as an officer of the |ocal chapter of
certain groups.1l The federal government owns nore than 85
percent of the |land in Nevada, and consequently Van Ee's
vol unteer work has included contact with various federal
agenci es, including the Bureau of Land Managenent
("BLM'), the Department of the Interior, the U S. Forest
Service ("Forest Service"), and the Departnents of Energy
and Defense. Until recent years, Van Ee comuni cated regu-
larly with these agencies regarding wildlife and public |ands
i ssues; none of his conmunications was related to his respon-
sibilities at EPA.

After EPA had initiated various disciplinary actions agai nst
Van Ee and had i ssued advi sory warnings to himconcerni ng
his representational activities, Van Ee sued EPA and OGE in
1995 in the district court seeking declaratory and injunctive
relief. The conplaint alleged that in 1990 EPA repri manded
Van Ee for participating in a neeting with the BLM which
focused on a proposed | and transfer and the appropriate

1 These include the Southern Nevada G oup of the Toi yabe
Chapter of the Sierra Cub ("Sierra Cub"); Nevada WIdlife Feder-
ation ("NW"); and the Nevada Qutdoor Recreation Association
("NORA") (collectively "the Nevada groups"”).
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treatment of endangered desert tortoises, on the ground that
under 18 U.S.C. s 205 he had inperm ssibly acted as an

"agent" of the Sierra dub Legal Defense Fund in the neet-

ing. EPAreferred the matter to the United States Attor-

ney's O fice, which did not prosecute Van Ee. The conpl ai nt
further alleged that Van Ee was warned that additiona
violations of s 205 could result in disciplinary action, includ-
ing termnation of his enploynment. Thereafter, through

counsel, Van Ee sought guidance from EPA on how he m ght
continue his volunteer activities wthout violating s 205.

As is discussed nore fully below, s 205 prohibits a federa
enpl oyee fromacting as the "agent or attorney"” of a private
group in relation to a list of proceedings such as an "investi -
gation", "contract", or "other particular matter” in which the
United States has an interest. See 18 U . S.C. s 205(a)(2), (h).
EPA advi sed Van Ee by letter of May 24, 1994, that he could
not comunicate with federal agencies on behalf of any group
in an attenpt to influence federal policy with respect to any
"particular matter," which EPA interpreted broadly to in-
clude certain policymaking proceedi ngs such as those in
whi ch Van Ee sought to participate, and further that Van Ee
could not conmuni cate on his own behalf in a way that would
"create the appearance” that he is acting on behalf of another
in such a matter. The conplaint asserts that s 205 does not
apply to proceedings in which Van Ee seeks to present the
vi ews of menbership organi zations in response to agency
requests for public coment on | and-use and wildlife conser-
vation proposals. Alternatively, the conplaint asserts that
the statute unconstitutionally denies himhis First Anend-
ment rights of free speech and association. It also chall enges
the OCGE regul ati on as unconstitutionally vague, providing
virtually no standards to which Van Ee can conform w t hout
risking the loss of his job.

After filing his conplaint, Van Ee continued to seek guid-
ance fromEPA. |In 1996 he requested an advi sory opini on
fromEPA see 5 CF.R s 2635.107(b), as to whether certain
proposed activities and conments he intended to provide on
behal f of the Nevada groups woul d subject himto disciplinary
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action either for violating, or appearing to violate, s 205.2
For exanple, in response to a proposed environnental inpact
statenment, see 42 U S.C. s 4332(2)(C, issued by BLM con-
cerning its plan for managi ng public lands in southern Neva-
da, Van Ee sought to provide coments on behal f of the

Sierra Club related to m ning, endangered species, |and ex-
change, recreational use, and w | derness designation and
managenent. In response to EPA's request for details, Van

Ee el aborated that he considered it likely that some of his
comments woul d focus on use of specific parcels of |and and
on the siting of power lines by two utility conpanies, as well
as BLM s acquisition of environmentally-sensitive lands in
whi ch a m ning conpany had an interest.

In its response, by letter of April 5, 1996, EPA advi sed Van
Ee that it would consider his comunications to be in relation
to a matter covered by s 205 if the focus were on the

2 Van Ee proposed: (1) to give witten and verbal coments on
behal f of the Sierra Cub on a BLM environnmental inpact state-
ment ("EIS') regarding a plan to nanage all public lands in
Sout hern Nevada; (2) to attend neetings with and/or hearings
before BLM and the U.S. Fish and WIldlife Service concerning a
proposed habitat plan for the desert tortoise (including neetings to
whi ch NWF was exclusively invited); (3) to give witten and verba
comments on behalf of NORA or the Sierra O ub on the Forest
Service's master plan for the Spring Muntain Recreational Area;
(4) to give witten and verbal coments on behalf of NORA on the
"scopi ng phase" of BLMs EIS for the Red Rock National Conser-
vation Area; (5) to coment on behalf of the Sierra Club on the
Sout hern Nevada Water Authority's plans to expand the water
system feedi ng Las Vegas; and (6) to conmment for the Sierra C ub
on the siting of a BLM proposed hydroelectric facility. Van Ee al so
proposed to request a group canping pernmt fromthe Forest

Service for NWF. It is unclear whether this |last request remains
at issue because EPA indicated such a request would be perm ssible
to the extent that approval of the permt was solely mnisterial. In

t he absence of record evidence that a concrete dispute renains, we
decline to address whether such a permt request would be prohibit-
ed by s 205, and if it were, whether Van Ee's First Anmendnent
rights would be inplicated.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-5147  Document #494717 Filed: 02/08/2000  Page 6 of 25

interests of discrete and identifiable persons.3 Wth respect
to the BLM resource managenent plan, EPA advised that

al t hough such a plan itself would "probably not focus[] upon

the interests of specific persons, or a discrete and identifiable
class of persons,.... it is possible that an aspect of the Plan
which M. Van Ee wants to di scuss would [so] focus ... and

thus constitute a '"particular matter." " Wth respect to the

ot her proposed conmuni cations, EPA simlarly advised Van

Ee that these would violate 18 U S.C. s 205 because they

woul d in some way focus on "discrete and identifiable per-

sons” and would therefore relate to a "particular matter™
covered by the statute. EPA indicated, however, that Van

Ee coul d express his personal views to federal agencies, could
assi st the organi zati ons of which he was a nenber in prepar-

ing their remarks for presentation to federal agencies, and
could even respond to press inquiries about the views ex-
pressed by these organi zations. Since receiving this EPA
advice, Van Ee has significantly reduced his vol unteer ap-

pear ances and communi cations with federal agencies, and he

is no longer an officer of the Sierra C ub.

It is EPA's interpretation of the scope of s 205(a)(2) set
forth inits letter of April 5, 1996, that continues to cause Van
Ee to refrain fromengaging in certain conmuni cations as a
spokesperson for the Nevada groups and that Van Ee chal -
| enges now. Van Ee sought a broad declaration fromthe
district court that he had the right to communicate with
federal agencies on behalf of the Nevada groups w th respect
to any issue unrelated to his work at EPA, see Van Ee, 55
F. Supp.2d at 4, but the issue before this court is limted to
whet her Van Ee may represent the Nevada groups in the
types of adm nistrative settings addressed in EPA' s Apri

3 Noting that no regul ati ons had been pronul gated to interpret
s 205, EPA purported to rely for its advice to Van Ee on 5 C F. R
s 2635.402(b)(3), an OGE regulation interpreting "particul ar nmat-
ter" as used in 18 U S.C. s 208, a related conflict-of-interest provi-
sion prohibiting federal enployees fromparticipating in matters in
whi ch they have a financial interest.
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1996 advisory letter.4 Consequently, the issue on appeal is
whet her Congress intended s 205 to prohibit, on penalty of
fine or inprisonnent, see 18 U.S.C. s 216, a career federa
enpl oyee frompresenting the views of citizens' groups of
whi ch the enpl oyee is a nenber, w thout receiving conpen-
sation, in response to requests for public conrent on pro-
posed | and-use plans issued by federal agencies other than

t he enpl oyi ng agency. See supra n.[2]. Interpreting the
scope of matters covered by s 205(a)(2) is an issue of first
inpression in this circuit.

EPA inplicitly determned in its 1996 advi sory opinion that
none of the specific terms in s 205(h) covered the public
comment phase on a federal agency's environnental inpact
statenment, as required by the National Environmental Policy
Act, 42 U.S.C. s 4332(2)(C (1994); 40 C.F.R s 1503.1(4)
(1999). Nonethel ess, EPA, and subsequently the district
court, concluded that s 205's catchall phrase, "other particu-
lar matter,"” covered conmentary on such ElS-rel ated nat-
ters and simlar federal |and-use proposals. See Van Ee, 55
F. Supp.2d at 6-7. Qur review of the district court's ruling on
summary judgment is de novo. |Independent Bankers Ass'n of
Am v. FarmCredit Admn., 164 F.3d 161, 166 (D.C. Cr.

1999); Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cr. 1994).

4 Al though Van Ee urges this court to hold broadly that s 205
does not bar "federal enployees ... from speaking on behal f of
others to federal agencies in connection with issues of public
concern outside the context of |egal or administrative clains or
proceedi ngs or formal, adversarial |egal relationships such as con-
tracts,” the exanples in his letter giving rise to EPA's response of
April 5, 1996, are nore confined. See supra n.2. The broadly
phrased relief sought by Van Ee enconpasses a variety of types of
conmuni cati ons, many of which he may have no interest in pursuing
and sonme of which may fall within s 205 and thus require consider-
ation of his First Amendnent chall enge. Because the court wll not
reach a constitutional question if the "issue has 'not been formul at-
ed to bring it into focus, and the evidence has not been offered or
apprai sed to decide it," " Fortson v. Dorsey, 379 U S. 433, 439 (1965)
(citation omtted), our reviewis limted to the type of communi ca-
tion in which Van Ee has concretely indicated he wi shes to engage.
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W first by examine the text in light of the design of the
statute and the principles that a crimnal statute nmust give
fair notice of its reach and that the court should avoid where
possible difficult constitutional questions. But because the
text of s 205 does not precisely define the scope of covered
matters, we follow the instruction of the Suprenme Court that
"it is ... appropriate, in a case that raises questions about
the scope of the prohibition, to identify the specific policies
that the provision serves as well as those that counsel against
reading it too broadly."” Crandon v. United States, 494 U. S.
152, 165 (1990). We therefore ook to the history and pur-
poses of the statute, and concl ude that Congress had a nore
[imted view of s 205" s coverage than is evidenced by EPA s
and the district court's interpretation

A

Section 205 applies to federal enployees, enployees of the
District of Colunbia, and "special CGovernnent enpl oyee[s],"
defined as those serving for 130 days or less in a cal endar
year. See 18 U S.C. s 202(a). Section 205(a), applicable to
regul ar federal enployees such as Van Ee, has two parts, one
barring an enpl oyee fromassisting with, or sharing in, a
private party's claimagainst the United States, s 205(a)(1),
the ot her subjecting a federal enployee to crimnal or civil
penalties if the enployee "acts as an agent or attorney for

anyone before any departnment [or] agency ... in connection
with any covered matter in which the United States is a party
or has a direct and substantial interest....” 18 U S C

s 205(a)(2). A "covered matter" is defined in s 205(h) as
"any judicial or other proceeding, application, request for a
ruling or other determ nation, contract, claim controversy,

i nvestigation, charge, accusation, arrest, or other particul ar
matter.” 1d. s 205(h).

VWhen considering the scope Congress intended for the
phrase "other particular matter,"” the court nust construe
such a provision narrowy enough to avoid rendering the
precedi ng terns superfluous but broadly enough to avoid
rendering the catchall phrase superfluous. See, e.g., Trans
Union Corp. v. FTC, 81 F.3d 228, 233-34 (D.C. Cr. 1996).

Page 8 of 25
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Endeavoring to give effect to each termthat Congress used,
see, e.g., Crandon, 494 U S. at 171 (Scalia, J., concurring in
the judgnent), we are persuaded that the length of the list in
s 205 serves to provide nore particularized coverage than

m ght have been true had a single broad phrase been used.

For exanple, superficially broad terns such as "judicial or

ot her proceedi ng" or "controversy" cannot be read to render
the remaining terns mere surplusage. Furthernore, not

only is the scope of "other particular matter"” linmted by the
need to give its neighboring ternms independent neani ng, but
two fam liar canons of construction |ead us to presune that
Congress intended "other particular matter” to be limted to
adm nistrative or judicial settings of a simlar nature that
share the same attributes as the preceding ternms. See, e.g.
Babbitt v. Sweet Home, 515 U.S. at 701-02 (applying doctrine
of noscitur a sociis or "known by the conpany it keeps");
Qustafson v. Alloyd Co., 513 U. S. 561, 575 (1995) (sane);
Bazuaye v. United States, 83 F.3d 482, 484 (D.C. Cr. 1996)
(appl yi ng doctrine of ejusdemgeneris or "of the sane kind,
class, or nature").

W& do not agree with Van Ee's contention that the terns
preceding "particular matter” are limted to adversarial pro-
ceedings or formal legal relationships, for the conflicting
interests at which s 205 is ainmed could be equally present, for
exanpl e, were a federal enployee to represent a private
party in its uncontested application for a broadcast |icense,
patent, or other valuable benefit. But the fact that Congress
specified that s 205 applies with respect to an "application”
or "request for a ruling or other determ nation” so as to
crimnalize situations in which a private party seeking a
governmental benefit enlists the representational assistance
of a federal enployee, who potentially could use confidential
i nformati on or abuse his office or position to assist such a
party, gives rise to the negative inference that Congress did
not intend s 205 to act as a general gag order on federa
enpl oyees.

Rat her, | ooking solely to the text, we tentatively concl ude
that the Iimting principle guiding Congress with respect to
s 205 is that it is to apply only to matters in which the
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governnental decision at stake is focused on conferring a
benefit, inposing a sanction, or otherw se having a di scerna-
ble effect on the financial or simlarly concrete interests of
di screte and identifiable persons or entities. These are situa-
tions in which a federal enployee, acting as a private party's
agent or attorney, could be perceived as having divided

loyalty and as using his or her office or inside information to
corrupt the government's deci sionmaki ng process.5

This interpretation of s 205 s "particular matter"” is in
accord with judicial and adm nistrative interpretations of the
phrase as it is used in related conflict-of-interest provisions,
enacted along with s 205 as part of an "Act to strengthen the
crimnal laws relating to bribery, graft, and conflicts of inter-
est, and for other purposes,” Pub. L. No. 87-849, 76 Stat.

1119 (1962) ("1962 Act").6 The circuits that have interpreted

5 Section 205 distingui shes between a "covered matter" applica-
ble to regul ar federal enployees and a "covered matter involving a
specific party or parties" applicable to special CGovernnment enploy-
ees. Conpare s 205(a)(2) with s 205(c). Section 203 nakes a
simlar distinction and s 207, applicable to forner enpl oyees, also
uses the "specific party or parties" limtation. See 18 U S.C.
ss 203(c); 207(a)(L)(O, (a)(2)(CO. This distinction suggests poten-
tially broader coverage of the rel evant provisions for regular em
pl oyees. The legislative history indicates that the "specific party or
parti es" |anguage was added to render the provisions inapplicable
to rul emakings with respect to special CGovernnent and former
enpl oyees. See 108 Cong. Rec. 21981 (Cct. 3, 1962); S. Rep. No.
2213 at 2-3 (1962). However, this distinction is nuddled by the
addition of s 207(i), which specifically defines "particular matter" to
i ncl ude "rul emaki ng" while s 207 el sewhere retains the "specific
party or parties” limtation, in the Ethics Reform Act of 1989, Pub
L. No. 101-194, 18 U.S.C. s 207(i). Assum ng that s 205 covers at
| east some rul enakings with respect to regul ar enpl oyees and none
with respect to special Government enployees, that fact sheds little
[ight on whether Congress intended s 205(a)(2) to extend beyond
rul emaki ngs to the types of administrative settings at issue in the
i nstant case.

6 O her than in the 1962 Act, the phrase "particular matter”
appears in certain agency-specific conflict-of-interest provisions,
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"particular matter"” in these related provisions have simlarly
construed the termto be limted to situations in which a real
danger of conflicting interests mght be present.7 Likew se,

the Departnment of Justice's Ofice of Legal Counsel ("OLC")

has concluded that "[t] he purpose of this |anguage, ["particu-
lar matter"], throughout the federal conflict of interest laws is
tolimt application of the laws to actions focusing upon
particular, distinct, and identifiable sets of facts with reason-
ably measurabl e inplications and consequences.” See Appli -
cation of 18 U S. C. s 205 to Conmuni cati ons Between the

Nat'l Ass'n of Assistant U S. Attorneys and the Dept. of

Justice, 18 U S. Op. Of. Legal Counsel 212, 219 (1994)

(internal quotations omtted). OLC explained that "whether

the object of deliberation, decision, or action constitutes a
particular matter will depend upon how cl osel y anal ogous the

obj ect of the deliberation, decision or action is to the object of
a typical judicial proceeding, claim application or other nat-

ter enunmerated in section 208." 1d. (quotation and citation
omtted). Both OLC and OGE have recogni zed that s 205
does not reach "representation ... made in connection with a

broad policy matter that is directed to the interests of a |arge
and diverse group of persons rather than one that is focused

on the interest of a discrete and identifiable class.” 1d.
(quoting OGE advisory opinion). In defining "particular nat-

sone of which were enacted after the 1962 Act. See 7 U S.C

s 2008 (f)(10)(A) (prohibiting nmenbers of Board of Directors of the
Nat i onal Sheep Industry | nprovenent Center fromvoting on inter-
ested transactions); 7 U S.C s 5903(j)(1) (sanme for Board nenbers
of the Alternative Agricultural Research and Commerci alization
Corporation); 40 U S.C app. s 108(a) (simlar provision for nem
bers of Appal achi an Regi onal Conmi ssion); 43 U S.C. s 1355 (post-
enpl oyment provi sion applicable to forner high-ranking Depart-

ment of Interior enpl oyees).

7 See United States v. Wallach, 979 F.2d 912, 920-21 (2d Cr.
1992); United States v. Wllians, 705 F.2d 603, 622 (2d Gr. 1983);
cf. United States v. Meyers, 692 F.2d 823, 857 (2d Cir. 1982);
United States v. Medico Indus., Inc., 784 F.2d 840, 843-44 (7th Gir.
1986); see also CACI, Inc. v. United States, 719 F.2d 1567, 1576
(Fed. Cir. 1983).
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ter" as used in s 208 s ban on a federal enployee's partic-
ipation in a matter in which the enpl oyee has a financi al
interest, OCGE has codified its view of the term

The term particular matter enconpasses only matters

that involve deliberation, decision, or action that is fo-
cused upon the interest of specific persons, or a discrete
and identifiable class of persons. Such a matter is
covered by this subpart even if it does not involve formal
parties and may include governnental action such as

| egislation or policy-making that is narromy focused on
the interest of such a discrete and identifiable persons.
The termparticular matter, however, does not extend to

t he consideration or adoption of broad policy options that
are directed to the interests of a |large and diverse group
of persons.

5 C.F.R s 2635.402(b)(3) (1999).

However, neither the text nor this interpretive consensus
concerni ng the general distinction between covered and un-
covered matters fully addresses the nore difficult issue pre-
sented in Van Ee's appeal, nanely, to determ ne how particu-
| ari zed the focus of decision or action in a proceedi ng nmust be
for it to be a "particular matter"” under s 205. EPA advised
Van Ee that even though the public conment phase on a
resource managenent plan or simlar |and-use proposal would
appear to be a broad policynmaking matter outside the scope
of s 205, if an aspect of such a plan might focus on "a discrete
and identifiable class of persons"” that would turn the proceed-
ing into a covered "particular matter."” While determning the
scope of "particular matter" is fact-specific to a degree,
because s 205 is a crimnal statute, it nust be interpreted so
as to afford fair warning of its reach. See Crandon, 494 U.S.
at 160; cf. Meyers, 692 F.2d at 857.

Mor eover, al though our interpretation of s 205's scope
rests on i ndependent grounds, it is conpatible with the
principle that in interpreting the reach of the statute, a court
must bear in mnd that "where a statute is susceptible of two
constructions, by one of which grave and doubtful constitu-
tional questions arise and by the other of which such ques-

Page 12 of 25
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tions are avoided, our duty is to adopt the latter.” Jones v.
United States, 119 S.Ct. 1215, 1222 (1999) (internal quotations
and citations omtted). As a public enployee Van Ee retains
his First Armendnent rights to speak on matters of public
concern upon entry into public service. See e.g., United
States v. National Treasury Enpl oyees Union, 513 U S. 454,

465 (1995); Pickering v. Board of Ed. of Township H gh Sch
Dist. 205, 391 U S. 563, 568 (1968); Sanjour v. EPA 56 F.3d
85, 90 (D.C. Cir. 1995) (in banc). The district court deter-
m ned that Van Ee's proposed conmuni cations were rel ated

to matters of public concern, e.g., Van Ee, 55 F. Supp.2d at 9-
10, and concl uded that even though under s 205 Van Ee
remained free to state his own views on any matter, to join
any organi zation and represent it in any non-federal forum
and to assist the person who represents an organi zation
before a federal agency in preparing the organization's state-
ment, id. at 9, his First Amendnent interests were nonet he-

| ess burdened by EPA' s application of s 205 that "discour-
age[s] speech by underm ning the notive and opportunity for
the speech.” 1d. at 10. W need not endorse or reject this
formulation of the First Amendnent issues to agree that Van
Ee has raised a serious question about the constitutionality of
applying s 205 to his proposed conmuni cati ons.

Thus, we examine s 205 to determne whether it is suscep-
tible of being construed so that it does not apply to Van Ee's
conduct. Because the text of s 205 | eaves anbi guous whet h-
er Congress intended to prohibit a federal enployee from
acting as a representative of citizens' groups of which the
enpl oyee is a nenber in response to federal agencies' re-
gquests for comment on proposed | and-use plans, we turn to
the history and purpose of the statute for further guidance.
See National Labor Relations Bd. v. Catholic Bishop of
Chi cago, 440 U.S. 490, 504 (1979).

B
Section 205 was enacted in 1962 as part of what m ght be

viewed as a third major effort by Congress to define conflict-
of-interest restrictions for federal enployees. The first phase

Page 13 of 25
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lasted until the md-nineteenth century, during which only
l[imted and targeted prohibitions were in effect. 1In the
second phase, public pressure led to passage of seven statutes
of broader applicability, sonme of which were ainmed at restrict-
ing federal enployees fromassisting private parties in prose-
cuting clainms against the government. One of those, 18

US. C s 283 (repealed 1962), was s 205's direct predecessor
In the third phase, Congress enacted s 205 as part of an
effort to bring greater coherence to the separately-enacted
statutes fromthe Cvil War era in view of the changed nature
of the federal government and the Cold War era.8

Prior to the mid-nineteenth century, federal conflict-of-
interest legislation applied only to specific departnents and to
specific activities, |eaving noticeable gaps.9 For exanple, no
provi sion prohibited federal enployees fromusing their posi-
tion, influence, or inside know edge to act as an agent or
attorney on behalf of private parties who had asserted cl ai ns
against the United States. This was probl ematic because
before the Court of O ainms was established in 1855, private
cl ai ns agai nst the governnent were handl ed either through

8 Subsequent to s 205's enactnent in 1962, Congress broadly
amended federal conflict-of-interest lawin the Ethics in Govern-
ment Act of 1978, Pub. L. No. 95-521, 92 Stat. 1824 (1978) and the
Et hi cs Reform Act of 1989, Pub. L. No. 101-194, 103 Stat. 1716,
1750-51 (1989), and Congress made m nor anendnments to s 205 in
Pub. L. No. 101-280 s 5(c) (1990) and in Pub. L. No. 104-177 s 2
(1996). These changes do not affect the issues presented in the
i nstant case.

9 An early statute prohibited the Secretary of the Treasury
fromhaving certain private financial interests or engaging in cer-
tain transactions, such as purchasing public |ands, that could con-
flict with his departnmental responsibilities. See 1 Stat. 67 (1789), as
anended, Rev. Stat. s 243 (1875), 5 U S.C. s 243 (repeal ed 1962).
By contrast, prior to the Civil War-era, other departnent heads and
Menbers of Congress were free to represent private parties in
court or before comm ssioners so as to prosecute clainms against the
United States or to speculate in the market for public lands. See
Cong. d obe, 32d Cong., 2d Sess. 289-90 (1853) (remarks of Rep
Stephens (&.)).
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private acts of Congress or directly by the rel evant executive
department. See Special Comm on the Federal Conflict of
Interest Laws, Ass'n of the Bar of the Gty of New York
Conflict of Interest and Federal Service [hereinafter "New
York City Bar Report” or "N Y. Bar Rept."] 31-32 (1960)
(footnote omtted). C aimproceedings before the depart-
ments were often conducted ex parte and w t hout adversary
proceedings. 1d. This systemled to influence peddling,

i nformation selling, and the dissipation of public funds. Id.

Spurred by presidential pressure and increasing public
attention to such paradigmatic conflicts of interest, Congress
enacted seven statutes that applied to the executive branch
and, in some cases, to Congress. The first of these, s 205's
di rect predecessor, was "An Act to Prevent Frauds on the
Treasury of the United States,” 10 Stat. 170 s 2 (1853), as
anended, 18 U S.C. s 283 (repealed 1962). Section 283 pro-
hi bited an officer or enployee of the United States or of the
Senate or House of Representatives from"act[ing] as an
agent or attorney for prosecuting any clai magainst the
United States, or aid[ing] or assist[ing] in the prosecution or
support of any such claim...” Id. |In the 1860s, Congress
added further prohibitions, partially in response to high-
profil e procurenent scandals.10 Directly relevant here is
former 18 U.S.C. s 281, enacted at 13 Stat. 123 (1864), which
was closely related to forner s 283.11 O the remaining five
statutes, each al so repealed by the 1962 Act, sone shared

10 For exanple, in one schenme, nilitary enpl oyees purchased
defective rifles fromthe governnent for $3.50 each and then resold
the rifles to the government for $22. See N Y. Bar Rept. at 34-35.

11 Section 281 prohibited recei pt of "conpensation for any ser-
vices rendered or to be rendered ... in relation to any proceeding,
contract, claim controversy, charge, accusation, arrest, or other
matter” in which the United States has an interest. 18 U S.C
s 281 (repeal ed 1962) (enphasis added). Prior to 1948, the list
ended with "other matter or thing." E. g. United States v. Booth,
148 F. 112, 114 (C.C.D. O.1906); see also Bayl ess Manni ng,

Federal Conflict of Interest Law 52 n.71 (1964).
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s 283's limted application to matters involving a "claim
against the United States".12

As with current s 205, both former ss 283 and 281 were
directed at the problemof divided loyalty, targeting a federa
enpl oyee' s assistance to outside interests in certain dealings
with the government. Section 283 focused on representation-
al assistance by an executive or |egislative branch enpl oyee,
other than a Menber of Congress, in connection with clains
agai nst the government, regardl ess of whether the federa
enpl oyee recei ved conpensation. Section 281 reached a
broader range of assistance, covering not just prosecution of
clains against the United States but also the "rendering [of]
service" in relation to adm nistrative proceedi ngs in which the
United States has an interest, but applied only where the
federal enpl oyee received conpensation for his or her ser-
vices. Cf. United States v. Meyers, 692 F.2d 823, 856-57 (2d
Cr. 1982).

Wth the dramatic growth of the federal governnent, the
nature of federal service changed, giving rise to new potenti al
conflicts of interest. See N Y. Bar Rept. at 131-34. 1In the
post - New Deal era, and after commencenent of the Cold
War, increasing demand by admini strative agencies and the

12 The statutes repealed by the 1962 Act were: 18 U S.C. s 216
(enacted in 1862, prohibiting conpensation for assisting in procure-
ment of governnment contracts); id. s 434 (enacted in 1863, requir-
ing disqualification frommatter in which enpl oyee had persona
interest); 5 US C s 99 (enacted in 1872, prohibiting fornmer execu-
tive branch enpl oyee from prosecuting claimthat had been pendi ng
at the tine of his federal enploynent); 18 U S.C. s 284 (conposite
of 1919 and 1944 acts as crimnal analog to 5 U S.C. s 99); id.

s 1914 (enacted in 1917, prohibiting conpensati on of government
enpl oyees from outside sources). See Pub. L. No. 87-849 ss 1(c),
2, 3, 76 Stat. 1119, 1127-28 (1962); see also Crandon, 494 U.S. at
160- 63.

In addition to these branch-w de provisions, Congress peri-
odi cal | y enacted agency-specific prohibitions on outside inter-
ests. See, e.g., 24 Stat. 383 (1887) (ICC; 38 Stat. 717 (1914)
(FTO); 46 Stat. 797 (1930) (FPC); 48 Stat. 1066 (1934) (FCO;
52 Stat. 980 (1938) (CAB). For exenptions, see H R Rep. No.

86- 2068 at 3-4 (1960).
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mlitary for specialized governnent enpl oyees, particularly
scientists and attorneys, led to increased opportunities for
such enpl oyees to capitalize on government service in the
private sector. See e.g., S. Rep. No. 87-2213 at 6-7 (1962);
H R Rep. No. 86-2068 at 5-7 (1960); 107 Cong. Rec. 6836
(Apr. 27, 1961). Restrictive judicial interpretations of the
Cvil War-era statutes made it apparent that |egislation would
be required to respond to enmerging forms of conflicts of
interest.13 1In addition, the increasing nunmber of potenti al
tenmporary governnment enpl oyees who rejected such posi-

tions for fear that the conflict-of-interest provisions, such as
t he revol vi ng door provision, would inpede their return to the
private sector |ed Congress to adapt federal conflict-of-
interest law to such "special enployees". See, e.g., Hearings
on HR 302, HR 3050, HR 3411, HR 3412, and HR 7189
Before the Antitrust Subconm (Subcomm No. 5) of the

Comm on the Judiciary of the House of Representatives,

87th Cong. 106-09, 120-22 (1961) [hereafter House Subcomm
Heari ngs] .

Thus Congress enacted the 1962 Act in response to the
judicial narrowing of the Civil War-era statutes and the
changi ng nature of federal service in an attenpt to nodern-
ize, clarify, and bring greater coherence to the separately-
enacted Civil War-era statutes. See Roswell B. Perkins, The
New Federal Conflict-of-Interest Law, 76 Harv. L. Rev. 1113,

13 See, e.g, United States v. Bergson, 119 F. Supp. 459 (D.D.C
1954), where the district court dismssed the indictnent of a forner
Justice Departnent attorney for his post-enploynment representa-
tion of corporate clients seeking pre-nerger approval fromthe
Departnment on the ground that 18 U S.C. s 284 (repeal ed 1962) did
not apply because such representation was not in connection with a
"claimagainst the United States.” See also Hobbs v. MO ean, 117
U S. 567, 575 (1886); United States v. 679.19 Acres of Land, 113
F. Supp. 590, 593-94 (D.N.D.1953). Although the district court in
Bergson construed the term"“claint in the context of s 284, Con-
gress and the President understood the holding to apply to s 283 as
well. See, e.g., 107 Cong. Rec. 6836 (Apr. 27, 1961) (nessage from
the President); HR Rep. No. 87-748 at 21 (1961); S. Rep. No. 87-
2213 at 5.
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1115-17, 1122-23 (1963). The 1962 Act was ainmed at a host of
concerns, and s 205 is nmerely one strand of an intricate
scheme of regul ati ons governing federal enployees' conflicts
of interest.14 The history of the 1962 Act reflects congres-
sional focus on direct conflicts of interest, m suse of confiden-
tial governnent information, and abuse of position, confirm
ing both that Congress intended to broaden the predecessor
represent ati onal - assi stance provision, former s 283, beyond
clains for nmoney or property, and also to limt the breadth to
other situations in which a private party mght inprove its
chances of obtaining a benefit or avoiding a sanction if its
agent or attorney in such a proceeding were a federal em

pl oyee.

The final version of s 205 energed as an anal gam of three
simlar bills introduced during the 87th Congress. See gener-
ally House Subcomm Hearings. Wth respect to the repre-
sent ati onal - assi stance provision, each bill expanded the cover-
age of former s 283 beyond cl ai ns agai nst the governnment by
inmporting the list of proscribed proceedi ngs that had been
covered by the conpensated assistance provision, fornmer
s 281, into what is now s 205.15 Although sone | anguage in

14 For exanple, surrounding s 205 are provisions naking it a
crime to bribe a federal enployee or for such enpl oyee to accept a
bribe (s 201; «cf. 18 U S.C. s 217, 26 U S.C. s 7214(a)(9) (1994)); to
conpensate a federal enployee for his or her assistance to anyone
i nvolved in a proceeding in which the United States has a direct and
substantial interest (s 203); for certain federal enployees to en-
gage in certain post-enploynment conduct involving the United
States (s 207); for an enployee to participate in any decision or
proceeding relating to a matter in which she has a financial interest
(s 208), and for an enployee to receive any "contribution to or
suppl enent ati on of salary" froma non-governnmental source (s 209).
Cf. United States v. Sun-Di anond Growers of California, 119 S.Ct.
1402, 1408-09 (1999); see also Crandon, 494 U. S. at 158.

15 See House Subcomm Hearings at 7-8, 19, 22-23. The |ist
initially inmported, in slightly nodified form into early drafts of
s 205 was "any proceeding, contract, claim controversy, charge,
accusation, arrest or other matter.” I1d. at 19 (rearrangi ng and
omtting "investigation" and "judicial or other proceeding" fromthe
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the |l egislative history suggests an understanding that this
textual change would cover "all" matters conming before a
federal agency, see HR Rep. No. 87-748 at 20, it is readily
apparent that Congress had a nore linmted view of its task,
inserting two additional terns--"application" and "request

for a ruling or other determ nation", House Subcomm Hear -

ings at 53-54--to cover specific types of proceedings in which
a real conflict of interest mght arise. See HR Rep. No. 87-
748 at 21; see also S. Rep. No. 87-2213 at 5.

In the 1962 Act, Congress did not intend s 205 to extend
beyond situations in which there was a real conflict of interest
or which potentially presented an opportunity for abuse of
of fice, msuse of confidential information, or simlar conflicts
of interest to arise. Congressional reports explained that the
final bill limted s 205 to situations in which the federa
enpl oyee acts as an "agent or attorney" rather than nerely
"aids or assists" a private party because "inclusion of the
term'aids or assists' would pernmit a broad construction
enbraci ng conduct not involving a real conflict of interest.”
Id. 16 Also, Congress narrowed the catchall phrase from

s 281 list). The bills drafted by the Adm nistration and in the New
York City Bar Report would have grouped these matters under an
unbrella phrase, "transaction involving the Governnment," indicating
an understanding that the |ist covered those adm nistrative settings
in which private interests stood to experience ascertainable gains or
| osses resulting froman admnistrative decision. See id. at 7, 23.
In 1989 Congress anended s 205 to group the terns under the

unbrella phrase "covered matter,"” defined by the sanme |ist of

matters as had been in subsection (a)(2), in newy added subsection
(h). See Ethics Reform Act of 1989 s 404, Pub. L. No. 101-194, 103
Stat. 1716, 1750-51 (1989).

16 Simlarly, with respect to the revol ving door provision, the
Senate Judiciary Comnittee opined:

VWhat ever the nerit of this prohibition at a tinme when the
Government departnents were fewer in nunber and nmuch

smaller in size, it makes very little sense today. Thus, it is
hard to advance a reasonable justification for precluding a
former Conmerce Departnent attorney, for 2 years or for any
length of tine, fromrepresenting before the Treasury Depart-

"other matter"” to "other particular matter,” in order "to
enphasi ze that the restriction applies to a specific case or
matter and not to a general area of activity." H R Rep. No.

87-748 at 20.17

Cont enpor aneous interpretation of the proscribed Iist of
matters covered by s 205 also indicates that the section was
not intended to apply to a federal enployee's vol unteer
activities on behalf of environmental groups because such
activities would not give rise to the type of divided |oyalty at
which the statute was ained. The authors of the New York
City Bar Report wote:

VWhet her an enployee is intermttent or regular, his [or
her] political and other organizational affiliations and
activities will not be affected by the section except in the
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nmost unusual situations. An enployee who is a nmenber

of an organization to protect wildlife, for exanmple, wll
not run afoul of section 4 [the Bar bill's very simlar
version of s 205], even if he [or she] actively hel ps the
organi zation in its efforts to influence federal policy in
the direction of better wildlife protection

N. Y. Bar Rept. at 209.

In sum when crafting s 205, Congress did not intend to
bar a federal enployee fromrepresenting outside interests in
all matters in which the United States has an interest.

I nstead, Congress inported the list of proscribed activities
fromthe former conpensated-assistance provision (s 281)

ment a private client who has a claimfor an incone tax refund
wi th which the attorney never had any connection while in
Gover nnent service

S. Rep. No. 87-2213 at 5-6.

17 When the House Judiciary Committee reported the bill, "oth-
er matter"” had beconme "other particular matter" in the new com
pensat ed- assi stance provision, s 203, without reflecting a corre-
spondi ng change in s 205. See HR Rep. No. 87-748 at 1, 37, 39.
However, in the version of the bill on which the entire House voted,
"particular" was added before "matter" in s 205 as well. See HR
8140, as amended, 87th Cong. at 11 (Jul. 20, 1961).

into s 205, updated that |ist by extending coverage to an
"application"” and "request for a ruling or other determ na-
tion," and narrowed the catchall phrase, "other matter", in
former s 281 to "other particular matter."

C

This history clarifies EPA's misinterpretation of the scope
of s 205. Under EPA s approach, the scope of s 205 turns
not on the nature of the matter but on the content of the
federal enployee's coments. For exanple, EPA advised
Van Ee that because some of the conments he expected to
make as a spokesperson in relation to the BLMs plan for
managi ng public lands in southern Nevada woul d focus on use
of specific parcels of land and on the siting of power |ines by
two utility conpanies, as well as BLM s proposed acquisition
of environmental ly-sensitive lands in which a |ocal mning
conpany had an interest, those conments would be in rel a-
tion to a covered "particular matter."” By contrast, EPA
advi sed, had Van Ee sought to convey to BLMonly a
general i zed concern about preserving sufficient recreationa
space, Van Ee's acting as spokesperson woul d not have been
inrelation to a "particular matter" even though the proceed-
i ng--public corment on BLM s resource managenent plan--
was the sane.

EPA' s el astic approach broadens s 205 beyond the range
i ntended by Congress, is inconsistent with the OGE regul a-
tion on which EPA purportedly relied, and fails to provide
federal enployees with fair warning of the scope of permssi-
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ble representational activities. Rather, whether an adm nis-
trative proceeding is a "particular matter” under s 205 is
determ ned by the nature and focus of the governnenta

decision to be nade or action to be taken as a result of the
proceeding. Only where the decision is focused on a probabl e
particul arized i nmpact on discrete and identifiable parties are
the concerns animating s 205 inplicated. Thus, EPA s ad-

vice to Van Ee was flawed insofar as it hinged upon the
specific nature of the comments that Van Ee sought to make

and their possible relationship to aspects of the decision that



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-5147  Document #494717 Filed: 02/08/2000

mght ultimately affect specific groups or individuals, rather
t han upon the overall focus of the proceeding itself.

Even to the extent that sonme of Van Ee's comments woul d
have concerned proposed actions likely to have a discernible
i mpact on the interests of identifiable parties, see supra n. 2,
the focus of the decisions to be nade are of a nuch broader
nature. For exanple, the focus of decision follow ng the
public coment phase on a proposed EIS - what to include in
the final EIS - is not on the interests of particular groups or
i ndividuals. As the court has recently reiterated, the heart of
the EIS is the requirenent that an agency rigorously explore
and objectively evaluate the projected environnental inpacts
of all reasonable alternatives for conpleting the proposed
action. Gty of Alexandria v. Slater, 1999 W. 1204341 *3
(Dec. 17, 1999) (citing 40 C.F.R s 1502.14). Moreover, even
the types of proposed actions for which the relevant EIS s
were issued focused on diverse sets of interests, such as how
to reconcile or bal ance recreational, conservation, and com
mercial interests in a | and-use plan covering considerable
territory.

In other words, the concreteness that s 205 requires by
way of a "particular matter" is absent when a public interest
group is responding to an agency's call for public coment on
a broad plan for | and nanagenent. Van Ee does not seek
for exanple, to participate in proceedings involving the grant-
ing of a license to operate a concession on public |ands or
some simlar benefit. Rather, the proceedings in which Van
Ee seeks to participate call for the provision of the Nevada
groups' views as to the potential environnental inpacts of
proposed action under consideration. Although in a very
broad sense such proceedi ngs may serve to advance the
interests of a public interest group to the extent that the
agency adopts its views or noderates proposals to address
consi derations of inportance to the public interest group, this
is hardly the situation that caused Congress to enact a
crimnal statute to preserve the integrity of governnenta
servi ce and deci si onmaki ng. The OGE regul ati on expressly
reflects the understanding that "the term'particular matter’
does not extend to the consideration or adoption of broad
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policy options that are directed to the interests of a | arge and
di verse group of persons,” 5 CF.R s 2635.402(b)(3). The
proceedi ngs at issue here sinply do not present the problens

t hat Congress sought to cure as nothing in the record renote-

|y suggests that Van Ee has a real conflict of interest or is

m susi ng governnent information or otherw se abusing his

posi tion.

EPA also failed to acknow edge the inplications of its
restrictive interpretation when it opined that the First
Amendnent was not inplicated because Van Ee coul d ex-
press his own views and even prepare the views of the public
i nterest groups of which he is a nenber and expl ain those
views to the nedia. Allowing Van Ee to do everything except
identify hinmself publicly as the author of a group's commren-
tary, would appear to foster secret influence peddling seem
ingly oblivious to congressional concerns to avoid the m suse
of governnental information, office, or position.

For these reasons, we conclude that the prohibitions Con-
gress established in s 205 are not so broad as is stated in
EPA' s advice of April 5, 1996, to Van Ee. Neither the text
nor the legislative history denonstrates a congressional in-
tent to prevent federal enployees fromrepresenting non-
governmental interests w thout conpensation in proceedings
in which broad policy issues are at stake because the causa
link giving rise to a conflict of interest would be too insub-
stantial. Cf. S. Rep. No. 87-2213 at 5-6. The legislative
record confirms that Congress intended s 205 to have a
broader reach than its predecessor but also that s 205 woul d
not reach the EI'S and simlar |and-use proceedings in which
Van Ee seeks to participate as an agent of the environnmenta
groups of which he is a nenber.18 The interpretive consen-

18 Van Ee al so contends that s 205 does not apply to his
conmuni cati ons because he woul d not conmuni cate as the "agent or
attorney” of the groups of which he is a nenber. See 18 U S.C
s 205(a)(2). Relying in part on this court's prior interpretation of
"agent or attorney," see Bailey, 498 F.2d at 679, the district court
rejected his contention. See Van Ee, 55 F. Supp.2d at 7-8. Qur
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sus |l ends further support to our conclusion that s 205 is
properly understood to apply to those matters in which a
federal enployee's representational assistance could poten-
tially distort the governnment's process for making a decision
to confer a benefit, inpose a sanction, or otherwise to directly
effect the interests of discrete and identifiable persons or
parties. As a result, s 205 | eaves career federal civil ser-
vants free to voice the concerns of citizens' groups of which
they are nenbers on broad policy issues because the likeli-
hood t hat such representational assistance could divide the
loyalty of the enployee or distort the decisionnmaking process
is mniml. Qur interpretation of s 205 s scope fully address-
es Congress' concerns about conflicts of interest that may
ari se when federal enployees assist outside interests in gov-
ernnment al proceedi ngs, while |eaving federal enployees such
as Van Ee free to play a representational role for groups of
which they are a nmenber in certain settings, and al so has the
salutary effect of avoiding potentially grave constitutiona
concerns that would arise were s 205 construed to cover Van
Ee's acting as a spokesperson for the groups of which he is a
menber. See Rust v. Sullivan, 500 U.S. 173, 190 (1991); see
also Jones v. United States, 119 S.C. at 1228.

Accordingly, wi thout reaching Van Ee's constitutional chal-
| enges to s 205 or the appearance regulation, 5 CF.R
s 2635.101(b)(14), we reverse the judgnent of the district
court and remand the case so that the district court may
award declaratory relief to Van Ee consistent with this opin-
ion.19

hol di ng that s 205 does not apply to Van Ee's proposed conmuni ca-
tions does not rest on Van Ee's proposed construction of "agent or
attorney."” See Refine Const. Co. v. United States, 12 d.CQ. 56, 61
(1987); Comunity for Creative Non-Violence v. Reid, 490 U S

730, 739 (1989); Neder v. United States, 119 S.Ct. 1827, 1840 (1999);
Rest at enent (Second) of Agency s 1(1) & cnt. a, ss 12-14; Cf.

United States v. Sweig, 316 F. Supp. 1148, 1156-57 (S.D.N. Y. 1970).

19 Van Ee al so sought injunctive relief, but the record before
this court does not provide a basis for such relief. Conpare 28
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US. C s 2201 with Anoco Prod. Co. v. Village of Ganbell, Al aska,
480 U. S. 531, 546 n. 12, 107 S. C. 1396, 94 L.Ed.2d 542 (1987);
Washi ngton Metropolitan Area Transit Conmmin v. Holiday Tours,
Inc., 559 F.2d 841, 843 (D.C. Cr. 1977).
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